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DALAM MAHKAMAH TINGGI MALAYA DI SHAH ALAM, 

DALAM NEGERI SELANGOR DARUL EHSAN 

[SAMAN PEMULA NO: BA-24F-259-09/2020] 

Dalam Perkara Mengenai Kanak- 

Kanak Wong Wen Jie (No. 

MyKid:191013-14-0518) 

Dan 

Dalam Perkara Seksyen 27 Akta 

Undang-Undang Sivil 1956 

Dan 

Dalam Perkara Seksyen 24(d) 

Akta Mahkamah Kehakiman 1964 

Dan 

Dalam Perkara Seksyen 5 dan 19A 

Akta Penjagaan Kanak- Kanak 

1961 

Dan 

Dalam Perkara Mengenai Aturan 

84 Dan Aturan 92 Kaedah 4 

Kaedah- Kaedah Mahkamah 2012 

ANTARA 

WONG CHEE LENG … PLAINTIF 

DAN 
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LIEW FOONG HAT … DEFENDAN 

JUDGMENT 

INTRODUCTION 

[1] The Plaintiff filed this Originating Summons (“OS” - enclosure 

1) against the Defendant, asking for (briefly): 

(a) The whereabouts of Wong Wen Jie (“the said child”) is 

disclosed to the Plaintiff within 24 hours of the service of 

this order; 

(b) The Plaintiff is also claiming for unsupervised weekly 

access to the said child, access during Chinese New Year, 

the said child’s birthday, and half of any public holidays; 

(c) The said child is returned to the caregiver Ms. Cho Kam 

Peng, at no 509, Tkt 5, Blok E, PSN Perdana 2, Taman 

Perdana, Kepong, Kuala Lumpur within three days of the 

service of this order, and the Plaintiff will bear all cost of 

the caregiver. 

[2] The relevant cause of papers and written submissions are as 

follows: 

(a) Enclosure 1: Originating Summons (“OS”) filed on 

29.09.2020; 

(b) Enclosure 3: The Plaintiff’s affidavit in support affirmed 

by Wong Chee Leng on 24.09.2020; 

(c) Enclosure 7: The Defendant’s affidavit in reply affirmed 

by Liew Foong Hat on 27.10.2020; 
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(d) Enclosure 8: The Plaintiff’s affidavit in reply affirmed by 

Wong Chee Leng on 10.11.2020; 

The parties’ respective written submissions/replies. 

[3] Parties argued this matter before me on 16.02.2021, and after 

perusing the cause papers filed, respective written submissions 

of the parties, I dismissed enclosure 1 with costs of RM2,000.00 

to the Defendant. Dissatisfied, the Plaintiff had filed this appeal, 

and my reasons are as follows: 

BRIEF FACTS 

[4] The parties offered a different version of the facts to the Court, 

and therefore, I deemed it appropriate to segregate the brief 

facts disclosed from the cause papers in two parts as follows: 

A. The Plaintiff’s version: 

i. Plaintiff (a married man at the material time) and 

Defendant had an intimate relationship sometime in the 

middle of September 2017 until June 2020. From this 

adulterous relationship, the Defendant gave birth to a 

female child, Wong Wen Jie (“the said child”). Born out of 

wedlock on 13.10.2019 and is now slightly more than a 

year old. 

ii. The Plaintiff is supposedly the putative father of the said 

child, while the Defendant is the birth mother (see the 

birth certificate of the said child in exhibit WCL-2: 

enclosure 3). Parties are named in the said birth certificate 

as parents of the said child, issued under section 13 of the 
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Birth and Death Registration Act 1957 (Akta 299). 

iii. Immediately after the child’s birth, the Defendant stayed 

for a month at a confinement center with all expenses paid 

by the Plaintiff. 

iv. Parties supposedly agreed that a month after the birth, the 

said child would be placed under the care of a babysitter 

named Ms. Cho Kam Peng (“the babysitter”), who resides 

at 509, TKT 5, Blok E, PSN Perdana 2, Taman Indah 

Perdana, 52100 Kepong, Kuala Lumpur. 

v. According to the Plaintiff, he was informed by the 

babysitter that the Defendant would usually visit the said 

child in the afternoon or after 10.00 pm for half an hour, 

and she will wake the said child up to play even when the 

said child was already asleep. 

vi. On the other hand, the Plaintiff will visit the child during 

weekends and, if time permits, bring the said child to stay 

at his house and claim that the said child is under his care 

most of the time. 

vii. Parties were still living together (cohabiting) until June 

2020, when the Defendant left him with the said child. 

viii. On 01.09.2020, the Defendant suddenly took the said child 

from the babysitter’s house without the Plaintiff’s 

knowledge and consent and intentionally hid the said child 

from him. Since then, the Defendant has been 

uncontactable, and the Plaintiff claims that he does not 

know the whereabouts of the said child and any 

information of the current babysitter. The Plaintiff is 

forced to file this OS to access the said child and other 



 
[2021] 1 LNS 570 Legal Network Series 

5 

related prayers. 

B. The Defendant’s version: 

Other than para (i-iv) of the Plaintiff’s story, which she does not 

dispute, her version is as follows: 

i. Since she is working during the daytime, the Defendant 

admitted that she would usually visit the said child in the 

afternoon or after 10.00 pm for half an hour, and if the 

said child is already asleep, she will not wake her up. 

ii. The Defendant does not know the Plaintiff bringing the 

said child to his home because the babysitter has never 

informed her of that alleged fact. However, she puts the 

Plaintiff to strict proof since he works in a factory in 

Melaka for 4-5 days a week. 

iii. The Defendant averred that she did not walk out of the 

Plaintiff on her own but was forced to do so sometime end 

of 2019 because he bullied and abused her. In one of the 

incidents of physical abuse (on 20.11.2019), her finger was 

fractured, where she lodged a police report against him on 

29.11.2019 (see exhibit “LFH-1”: enclosure 7). 

iv. He will always threaten her if she ever leaves him, and he 

will not allow her to see the said child. A police report has 

also been lodged against him on 04.02.2020 (see exhibit 

“LFH-2”: enclosure 7). 

v. The Plaintiff has an uncontrolled temper until he hurt 

others, including her. He told her that he sleeps around and 

is still in contact with his ex- wife. She had also lodged a 

police report against him on 06.04.2020 (see exhibit “LFH-
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3”: enclosure 7). 

vi. On 30.05.2020, he had once again beat her in front of the 

said child, and for her safety, she had to leave him with the 

said child. She had lodged a police report against him on 

30.05.2020(see exhibit “LFH-4”: enclosure 7). 

vii. The Plaintiff was charged under section 323 Penal Code in 

the Magistrate Court, Kuala Lumpur, for causing hurt to 

her, and he pleaded guilty. He was fined RM1,500.00 (see 

the letter issued by the Police Department in exhibit “LFH-

5”: enclosure 7). 

viii. She suffered soft tissue injury secondary to domestic 

violence and was referred to a counselor for psychological 

support via a medical report dated 25.08.2020 (exhibit 

“LFH-6”: enclosure 7). 

ix. After leaving the Plaintiff’s house, she will always visit 

the said child at the babysitter’s house, and she will 

prepare food for the said child and breastfeed her from 

birth until August 2020. 

x. She brought the said child for vaccination and 

immunization from birth until today. 

xi. She did inform the Plaintiff and the said babysitter that she 

will be taking the said child from the babysitter because 

she is very concerned with the child’s safety out of fear 

that the Plaintiff would hurt the child whenever he is 

angry. 

xii. He knew about the whereabouts of her and the child 

because she told him, but still, he refuses to visit them and 

only came in October 2020. Therefore it is not true when 
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he claims that he doesn’t know the whereabouts of the said 

child since he visited them in October 2020. 

xiii. She has engaged a new babysitter that she paid herself and 

has enclosed two receipts in exhibit “LFH-7”: enclosure 7. 

xiv. She maintains the said child now, and her salary is 

sufficient for her to care for the said child, and enclosed 

receipts of purchases made by her for the said child in 

exhibit “LFH-8”: enclosure 7. 

THE SUBMISSION BY THE PLAINTIFF 

[5] The Plaintiff submitted as follows: 

i. For an illegitimate child, this Court is empowered to hear 

the Plaintiff’s application under Guardianship of Infants 

Act (“GIA”) 1961, Court of Judicature Act (“CJA”) 1964, 

and the Civil Law Act (“CLA”) 1956. The Federal Court in 

Sean O’ Casey Patterson v. Chan Hoong Poh & Ors [2011] 

4 MLJ 137 held that GIA 1961 applies to all children, 

legitimate as well as illegitimate. 

ii. In Teoh Hock Soon v. Chan Peng Yee [2012] 2 MLRH 760, 

the Court held that where the relief sought is merely for 

custody and control of an illegitimate child, the 

application may be made under Section 24(d) of the CJA 

1964 and Section 27 of the CLA 1965. The Court held that 

a father and a mother of an infant should have equal 

parental rights under Section 5 of the GIA 1961. 

iii. The intention of Parliament in enacting s. 5 of the GIA is 

to give parents equal parental rights, which includes the 

mother and the father (if there is a father) of an 
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illegitimate child. This ensures that every child’s welfare, 

legitimate or otherwise, is safeguarded and that every child 

will have a parent to take care of him. 

iv. The paramount consideration in granting access to the said 

child shall be the child’s welfare and best interest. The 

evidence shows that the Plaintiff being the father, has been 

a part of the child’s life since she was born, plays and 

interact with her daily, and looked after the child on 

weekends and whenever possible. He claimed that he has 

been living with the said child for about a year and has 

already built a close bonding with her until the Defendant 

cruelly denied him access. The Plaintiff further submitted 

that it is not in the child’s best interest to be suddenly 

deprived of access to her biological father. 

v. A father should always be encouraged to take part in the 

development of his child. In George Pathmanathan 

Michael Gandhi Nathan v. Ong Eu May [2011] 5 MLRH 

136, the Court believes that a child will develop better 

with the love and nurture of both parents and subsequently 

allowed very liberal access to the illegitimate child by the 

putative father. 

vi. The Court cannot allow the personal issues with the 

Defendant to shut out the child from access by the Plaintiff 

since such access will be beneficial for the development of 

the said child’s if she is allowed to grow up in a family 

environment (see the Preamble to the Convention on the 

Rights of the Child). 

vii. The Defendant’s allegation that she is afraid of the safety 

of the said child if the Plaintiff takes care of the said child 

is untenable and devoid of merits. This an afterthought as 
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she had never made such allegations before their 

relationship turned sour. 

viii. Since the Defendant moved out in Jun 2020, he has cared 

for the said child alone for about three months whenever 

he brought the said child back to his house from the 

babysitter. 

ix. Plaintiff alleged that he was able to have contact with the 

said child in October 2021 after the Defendant received 

this OS on 07.10.2020, and they stayed with him for two 

weeks since 13.10.2020. Feeling grateful, he gave the 

Defendant RM1,000.00 on 05.10.2020 and RM2,000.00 on 

15.10.2020 ( see exhibit WCL-10: enclosure 8). Upon 

request from the Defendant, another RM2,000.00 was 

given to her on 16.10.2020 (see exhibit WCL-10: enclosure 

8). 

x. From the photograph taken, they looked happy together 

(see exhibit WCL-9: enclosure 8). 

xi. From the photographs taken during the said child’s 

birthday, it shows that the Plaintiff has a lot of relatives, 

and it is good for the said child to have more relatives in 

her life, such as aunties, uncles, and cousins being part of 

her family members (see exhibit WCL-8: enclosure 8). 

xii. Plaintiff alleged that once he failed to give the Defendant 

additional money, she ran away again with the said child 

and refused to give him access. She is using the child to 

extort money from him, which shows she is an 

irresponsible mother. 

xiii. Despite lodging four police reports against him, he was 
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only charged once for a report dated 30.05.2020, which he 

claimed was an accident. In Gan Koo Kea v. Gan Shiow 

Lih [2003] 1 MLRH 767, where the husband had admitted 

beating the children using the clothes hangers, the Court 

still granted liberal access to the husband on the following 

grounds: 

“[53] The wife does not appear to have any objection to 

the husband’s application for liberal access. 

[54] In Re H (Minors) (Access) [1992] 1 FLR 148, the 

English Court of Appeal held that no court should 

deprive a child of access to either parent unless it 

were wholly satisfied that it was in the interests of 

the child that access should cease, and that was a 

conclusion at which the court should be extremely 

slow to arrive at. 

[55] The English Court of Appeal added that where 

parents had separated, and one had the care of the 

child, access to the other often resulted in some upset 

to the child. But these upsets were usually minor and 

superficial and were heavily outweighed by the Jong-

term advantage to the child of keeping in touch with 

the parent concerned, and that save in exceptional 

cases, to deprive a parent of access was to deprive a 

child of an essential contribution to his emotional 

and material growing up in the long term (see also 

Re M (Contact: Supervision) [1998] 1 FLR 727 CA). 

[56] In Re KO (an infant), supra, Edgar Joseph Jr J (later 

FCJ), while giving custody, care, and control of the 

child to the wife, ordered reasonable access, 

including staying access to the husband, 
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substantially during the holidays. 

[57] In the circumstances, I make an order in terms of the 

liberal access as enumerated at the outset of this 

judgment, with a rider that the wife and members of 

her parents’ family should give every facility, 

convenience, and cooperation to the husband in 

making the liberal access a reality, as the husband is 

the father of the children and such liberal access 

would certainly enhance the emotional wellbeing and 

happiness, most importantly, of the children and 

consequently the parties herein.” 

xiv. There is not a shred of evidence tendered by the Defendant 

that the said child was ever ill treated by the Plaintiff 

except how much he loves the child. Furthermore, the 

Defendant has in her affidavit disclosed that she has no 

objection in granting access of the said child to him. 

xv. In her affidavit, the Defendant averred that she is not 

married and having a boyfriend is not illegal. It has no 

bearing on the proceeding today. He submitted that she 

does not see any inappropriateness or risk to the said child 

if she has another man in her life, who is not the father of 

the said child who will expose the said child to the risk of 

sexual harassment without the protection of her biological 

father. In Patricia Sue Lin Knudsen v. Joey James Ghazlan 

[2019] MLJU 1694 it was held: 

[60] The Plaintiff did not address the Defendant’s 

concern that it was highly inappropriate for the child 

to spend the night with another man. Either she did 

not consider it necessary to reply, or she did not see 

any issues with the Child spending time in the same 
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bed with her new partner, a man, who is not the 

child’s father. In her reply in para. 10 of her 

affidavit affirmed on 10.6.2019, the Plaintiff 

averred: 

“In reply to paragraphs 21 and 22 of the said 

Affidavit in Reply, I am advised by my solicitors and 

verily believe that the Respondent cannot dictate 

whether I choose to have a relationship with another 

person and whether that person lives with me. I 

would like to emphasize that the Respondent and I 

are not going through divorce proceedings, and I am 

free to live my life as I see fit.” 

[61] The child was not even mentioned in her reply. The 

Defendant’s concern for the child sharing a bed with 

another man was also not addressed. The Plaintiff’s 

reply is all about herself: how she is free to live her 

life as she sees fit and who she has a relationship 

with. To an objective observer - “the man on 

Clapham omnibus” (1 The ordinary reasonable man 

described by Diplock J in Silkin v. Beaverbrook 

Newspapers Ltd & Anor [1958] 2 All ER 516)), the 

Plaintiff’s reply is not that of a mother who has the 

welfare and interest of her child as her topmost 

priority. 

[62] The Plaintiff also does not see that it is detrimental 

to the child’s welfare and well-being to alienate the 

child from her biological father and to introduce her 

current boyfriend as the father figure in her life. At 

the hearing before this Court of the Defendant’s 

application in Enc. 16 on 3.5.2019, the Plaintiff 
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refused to allow the Defendant any visitation rights 

or physical access of the child. She only agreed for 

the Defendant to have access by way of video calls 

for a few hours on Saturday and Sunday. 

[63] As the Plaintiff herself averred in her affidavit, “I 

am free to live my life as I see fit.” Does this mean 

she will continue to drive with the child in the car 

without a valid driving license, without insurance, 

and under the influence of alcohol, continue to allow 

the child to sleep on the same bed as her latest 

partner and introduce such new partner as the new 

father figure in the child’s life, and continue to 

alienate the child’s biological father and his family 

from the child’s life by prohibiting any physical 

access? There is nothing before this Court to 

indicate that the Plaintiff will change her conduct 

and lifestyle once she is granted custody, care, and 

control of the child. 

[64] After having considered all of the above, it is this 

Court’s view that it is not in the child’s best interest 

and welfare for the custody, care, and control of the 

child to be granted to the Plaintiff. Furthermore, 

even if the Plaintiff had made the application for 

guardianship under the correct provisions of the law, 

for the same reasons above, this Court is similarly of 

the view that it is not in the child’s best interest and 

welfare for the guardianship of the child to be 

granted to the Plaintiff.” 

In the premise, the Plaintiff prays for order in terms of this OS, and 

structured access to the said child is granted. 
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SUBMISSION BY THE DEFENDANT 

[6] In objecting to this OS, the Defendant argued as follows: 

i. Defendant met the Plaintiff in 2017, and in 2019 the said 

child was born. The parties admitted that they are the 

biological parents of the said child. 

ii. Defendant alleged that while they were living together at 

the Plaintiff’s house, the Plaintiff, who has a short temper 

and uncontrolled emotion, abused her since the end of 

December 2019. Not being able to tolerate the abuse any 

longer, she decided to leave the Plaintiff’s house in May 

2020. 

iii. Plaintiff had strangled, kicked her until she fell with 

bruises on her neck. In one of the incidents, her finger was 

fractured. 

iv. Plaintiff always threatened her not to leave him and used 

the said child as leverage for her to see the said child if 

she ever leaves him. 

v. In one of the incidents of abuse, she was hospitalized, and 

the Plaintiff was charged under section 323 Penal Code for 

causing hurt and was fined RM1,500.00. 

vi. In the case of Patricia Sue’s case (supra), it is clear that 

the general rule under English common law is that the 

biological father does not have any rights over his child 

born out of wedlock. The child’s birth mother has full 

legal rights over the child. The exception to this general 

rule is that if it is proven that the biological mother is unfit 

or immoral, then her right over the child may be taken 

away. Paramount to the Court’s consideration is the 
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welfare of the child. Based on that principle alone, this OS 

must be dismissed. 

vii. Defendant also submitted that the Plaintiff cannot claim 

for the said child to be returned and cared for by the 

babysitter, an outsider, when she, as the biological mother, 

is still able and willing to care for the said child. Therefore 

this prayer ought to be dismissed. 

viii. In Patricia Sue’s case (supra), the Court found her 

behavior and conduct (endangering the child in driving 

with the child while intoxicated and having no driving 

license and valid insurance) inappropriate for custody care 

and control. However, in the present case, the Defendant is 

a loving and caring mother. 

ix. Her alleged promiscuity (exhibit “WCL-7: enclosure 8) by 

him is just bare allegations against her and a tactical 

maneuver to smear her good name. I was referred to this 

Court’s decision in Malcolm Fernandez v. Melissa Marie 

Albert [2018] MLJU 1061, held: 

“[25] It is to be observed in the present case that 

notwithstanding the various allegations of 

abuse inflicted on the said child by both 

parties, none had led to any prosecution of the 

parties by the appropriate authorities. Unless 

and until materials of enough evidentiary value 

can be adduced to corroborate such 

allegations, it remains merely that, bare 

allegations.” 

x. Defendant submitted that even though the said child is 

illegitimate, she has urged this Court to refer to section 
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88(3) Law Reform (Marriage And Divorce) Act 1976 since 

the said child is under the age of seven (7). The Federal 

Court in R. Saraswathy v. R Palakrisnan  [1986] CLJ, held: 

“Appellant makes this application under section 88(3)of 

the Law Reform (Marriage and Divorce) Act 1976 

(hereinafter referred to as the “Act”..seeking to take 

advantage of the rebuttable presumption under that section 

that custody of a child below the age of 7 years should go 

to the mother. The learned trial judge held that there was 

no pending action for a divorce between the parties, and 

we quote “/ do not consider that section 88(3) of the Act 

can be invoked. This is so as the Preamble of the Act in 

part says that the Act is to amend and consolidate the laws 

relating to divorce: and to provide for matters incidental 

thereto”; 

The learned trial judge went on to say that that subsection 

can only be invoked if the custody application forms part 

of the ancillary relief sought by the appellant in a petition 

for divorce. She added that since the present application is 

not such an application, the appellant cannot resort to the 

subsection.” 

However, in the context of the present appeal, the learned 

judge is not free to hold in the first place that she had no 

jurisdiction under the Law Reform (Marriage and Divorce) 

Act 1976 and then proceed to consider the application in 

the light of other laws not relied upon by the 

plaintiff/appellant. Such a judgment in the alternative 

would be wrong indeed. Having held that she had no 

jurisdiction, she would have dismissed the Originating 

Summons then and thereafter, which, of course, the 
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Supreme Court could give proper directions in the event of 

a successful appeal. 

We hold that the three Acts (Law Reform (Marriage and 

Divorce) Act 1976, the Guardianship of Infants Act 1961, 

and the Married Women and Children (Maintenance) Act 

1950) are all applicable depending on the circumstances 

of a particular case and that in the state of affairs 

surrounding this appeal the application under section 

88(3) was properly made. There would be no need for the 

parties to wait until perhaps the unlikely event of their 

commencing a divorce action before making such 

application. For this reason, we allow this appeal.” 

xi. Section 11 of the Guardianship Act 1961 provides that the 

Court or a Judge, in exercising the powers conferred by 

this Act, shall have regard primarily to the welfare of the 

infant and shall, where the infant has a parent or parents, 

consider the wishes of such parent or both of them, as the 

case may be. In Sivajothi K Suppiah v. Kunathasan 

Chellah [2000] 3 CLJ 176, it was held that in matters of 

custody, care, and control of a child, the paramount 

consideration should be the welfare of the child. On the 

facts of the case, the following considerations were 

relevant: (a) the children being three young girls of tender 

age, the personal and intimate care of their mother would 

be necessary as they grew up; (b) matters relating to 

puberty and problems relating to physical and emotional 

changes would be the best attended to by the mother 

instead of the father; (c) the mother’s touch and physical 

proximity in time of illness, and (d) there would be no 

substitute for the natural love and affection of the mother. 
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xii. The undisputed facts, in this present case, are as follows: 

a) the Defendant is the biological mother of the said 

child; 

b) the said child, a one-year-old infant girl, the personal 

and intimate care of the mother would be necessary; 

c) matters relating to puberty and problems relating to 

physical and emotional changes would be best 

attended to by the mother instead of the father; 

xiii. Plaintiff has continuously abused the Defendant, and he 

was charged in the Magistrate Court to which he has 

pleaded guilty to it and fined RM1,500.00. 

xiv. I was referred to Khoo Cheng Nee v. Lubin Chiew Pau Sing 

[1996] 4 MLJ 171, which held: 

“To summarize, for guidance in similar applications, 

the court will normally favor the parent who will best 

maintain stability in the child’s surroundings. There 

is no set standard as to what constitutes ‘stability,’ 

but a judge looks for continuity in a child’s life. To 

the degree possible, a judge will try to maintain 

continuity in, for example, a child’s school, 

community, and religious tie. 

A court gives the best interests of the welfare of the 

child the highest priority. What the best interests of 

the child are in a given situation depends upon many 

factors, including: 

(1) the child’s age, gender, mental and physical 

health; 
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(2) mental and physical health of parents; 

(3) lifestyle and other social factors of the parents, 

including whether the child is exposed, for example, 

to second-hand smoke and whether there is any 

history of child abuse; 

(4) the Jove and emotional ties between the parent 

and the child, as well as the parent’s ability to give 

the child guidance; 

(5) the parent’s ability to provide the child with 

food. shelter, clothing, and medical care; 

(6) the child’s established living pattern (school, 

home, community, religious institution); 

(7) the quality of school - particularly important 

when one parent wished to move; and 

(8) the ability and willingness of the parent to 

foster healthy communication and contract between 

the child and the other parent. 

In Yong May Inn v. Sia Kuan Seng [1970] 1 MLJ 281, it was held that 

the custody and care of the three girls, in that case, was given to the 

mother because they have a right to their mother’s love and affection 

and no one can do what a mother can do for her children. The children 

are all girls, and although they don’t have to remain in custody and 

care of their mother, they are bound to feel freeier in her company 

than in the company of their father and more particularly so when one 

of them is reaching an age when she may need the advice of her 

mother most. 

xv. She submitted that in Sivajothi K Suppiah v. Kunathasan 
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Chellah (supra), it ruled that: 

“[4] In this case, joint custody was inappropriate for the 

following reasons: (a) the husband and wife had been 

engaged in persistent quarrels; (b) the husband had 

also inflicted physical injuries on the wife; (c) the 

wife and husband were not on talking terms... “ 

Therefore, the Defendant submitted that she is the best 

person to have custody of the said child, especially since 

the said child is still an infant and is not suitable to be 

separated from her mother because she needs the mother’s 

love and affection. 

xvi. Parties are not married, and therefore the Plaintiff is the 

putative father to the said child. I was referred to Lai Meng 

v. Toh Chiew Lian [2012] 10 CLJ 480, held:- 

“(1) If the court considered the Defendant’s wishes, the 

Plaintiff could not be granted access to the child at all. 

The Defendant had full legal rights to the child, and the 

putative father had no legal rights or say in the matter. If 

the Defendant wanted a clean break from the Plaintiff and 

wished to raise the child on her own, that wish had to be 

respected, considering the Plaintiff had never thought it fit 

to marry the Defendant but merely kept her as his mistress. 

(2) It was not in the child’s best interests for the Plaintiff 

to be granted access to her regularly, considering the 

acrimonious relationship between the Plaintiff and the 

Defendant. The Plaintiff had not made any offer to marry 

the Defendant and to legitimize the child. It was through 

his affair with the Defendant that the child was rendered 

illegitimate. It was best for the Defendant to be allowed to 
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move on with her life with the child and without the 

Plaintiff. There was no evidence the Defendant was 

morally unfit or unfit in other ways to have sole custody. 

care and control of the child. “ 

In the premise, the Defendant prays that though the Plaintiff is the 

putative father of the said child, the said child is still illegitimate. 

Even though the Plaintiff was already divorced from his wife by 

10.04.2020, he has no intention to legalize the said child’s status and 

merely wanted to continue keeping the Defendant as a mistress. Due 

to the history of domestic violence inflicted by him, the Defendant 

prays that she be given the right to continue her life with the said 

child without any interference from the Plaintiff. If the Court is 

mindful of providing access to him, it has to be supervised access. 

THE LAW 

[7] Section 27 of the Civil Law Act 1956 (Act 67) provides as 

follows: 

“27 Infants 

In all cases relating to the custody and control of infants, the 

law to be administered shall be the same as would have been 

administered in like cases in England at the date of the coming 

into force of this Act, regard being had to the religion and 

customs of the parties concerned, unless other provision is or 

shall be made by any written law.” 

Section 24 Court of Judicature Act provides 

“24 Civil jurisdiction-specific 

“Without prejudice to the generality of section 23, the civil 
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jurisdiction of the High Court shall include - 

(a) jurisdiction under any written law relating to divorce and 

matrimonial causes; 

(b) the same jurisdiction and authority in relation to matters of 

admiralty as is had by the High Court of Justice in England 

under the United Kingdom Supreme Court Act 1981; 

(c) jurisdiction under any written law relating to bankruptcy 

or companies; 

(d) jurisdiction to appoint and control guardians of infants and 

generally over the person and property of infants; 

(e) jurisdiction to appoint and control guardians and keepers 

of the person and estates of idiots, mentally disordered 

persons and persons of unsound mind; and 

(f) jurisdiction to grant probates of wills and testaments and 

letters of administration of the estates of deceased persons 

leaving property within the territorial jurisdiction of the 

Court and to alter or revoke such grants.” 

[8] Section 5 and section 19A of the Guardianship of Infant Act 

1961 (Revised 1988) provides for equality of parental rights and 

the Court’s power to order if there is any dispute between joint 

guardians. For ease of reference, I reproduced as follows: 

“Section 5. Equality of parental rights 

“(1) In relation to the custody or upbringing of an infant or the 

administration of any property belonging to or held in trust 

for an infant or the application of the income of any such 

property, a mother shall have the same rights and authority 

as the law allows to a father, and the rights and authority 
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of mother and father shall be equal. 

(2) The mother of an infant shall have the like powers of 

applying to the Court in respect of any matter affecting the 

infant as are possessed by the father.” 

“Section 19A Dispute between joint guardians 

(1) If two or more persons act as joint guardians of an infant 

and they are unable to agree on any question affecting the 

welfare of the infant, any of them may apply to the Court 

for its direction, and the Court may make such order 

regarding the matters indifference as it may think proper. 

(2) The powers of the Court under subsection (1) shall include 

the 

power to- 

(a) make such order regarding the custody of the infant and 

the right of access of the parents or of either of them to the 

infant as, having regard to the welfare of the infant, the 

Court thinks fit; 

(b) order the parents or either of them to pay such periodical 

sums towards the maintenance or education of the infant as 

the Court may consider reasonable having regard to the 

means of such parents or parent; and 

(c) vary or discharge any order previously made under this 

section.” 

[9] Section 88 of the Law Reform (Marriage and Divorce) Act 1976 

(Act 164) (“LRA”) provides the power of the Court to make an 

order for custody. For ease of reference, I reproduced as 

follows: 
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“Section 88. Power of the Court to make an order for custody 

(1) The Court may at any time by order place a child in the 

custody of his or her father or his or her mother or, where 

there are exceptional circumstances making it undesirable 

that the child be entrusted to either parent, of any other 

relative of the child or of any association the objects of 

which include child welfare or to any other suitable 

person. 

(2) In deciding whose custody a child should be placed, the 

paramount consideration shall be the welfare of the child, 

and subject to this the Court should shall have regard- 

(a) To the wishes of the parents of the child; and 

(b) To the wishes of the child, where he or she is of an 

age to express an independent opinion. 

(3) There shall be a rebuttable presumption that it is for the 

good of a child below the age of seven years to be with his 

or her mother, but in deciding whether that presumption 

applies to the facts of any particular case, the Court shall 

have regard to the undesirability of disturbing the life of a 

child by changes of custody. 

(4) Where there are two or more children of a marriage, the 

Court shall not be bound to place both or all in the custody 

of the same person but shall consider the welfare of each 

independently.” 

Section 88 (1) of the Act provides that the Court may at 

any time by order place a child in the custody of his/her 

father or mother, or, where there are exceptional 

circumstances making it undesirable that the child be 
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entrusted to either parent, of any other relative of the child 

or of any association the objects of which include child 

welfare or to any other suitable person. Section 88(2) 

makes it mandatory for the Court to consider the child’s 

interest as paramount. In Mahabir Prasad v. Mahabir 

Prasad [1982] 1 MLJ 189, Raja Azlan Shah, CJ considered 

the phrase “paramount consideration” concerning the 

welfare of children under the Act and stated the phrase 

“first and paramount consideration” does not mean that 

one should view the matter of the children’s welfare as 

first on the list of factors to be considered, but rather that 

it must be the overriding consideration. 

FINDINGS OF THIS COURT 

[10] Illegitimacy: 

(a) Evidently, from the materials before me, the said child is 

the illegitimate child of the parties. On the birth certificate 

(exhibit “WCL-2”: enclosure 3), it had already been 

marked as “Permohonan Seksyen 13”. The Birth and Death 

Registration Act 1957 (Act 299), section 13 says: 

“13. Provisions as to father of an illegitimate child 

Notwithstanding anything in the foregoing provisions of 

this Act, in the case of an illegitimate child, no person 

shall as the father of the child be required to give 

information concerning the birth of the child, and the 

Registrar shall not enter in the register the name of any 

person as the father of the child except at the joint request 

of the mother and the person acknowledging himself to be 

the father of the child, and that person shall, in that case, 
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sign the register together with the mother.” 

Section 13 is explicit that the name of the father of an 

illegitimate child will only be entered in the registration or 

stated in the birth certificate of the said child if the father 

of the child acknowledged himself to be the father, as in 

this present case, he admitted to being the father of the 

said child. Still, that acknowledgment is not sufficient in 

law to exonerate the status of the said child from 

illegitimacy. 

(b) The question of who has legal rights over an illegitimate 

child in Malaysia is governed by the Guardianship of 

Infants Act 1961 (GIA) and the Law Reform (Marriage 

and Divorce) Act 1976 (LRA). Under GIA (s.5), both 

parents have equal rights, as can be seen below: 

Equality of parental rights. 

(1) In relation to the custody or upbringing of an infant 

or the administration of any property belonging to or 

held in trust for an infant or the application of the 

income of any such property, a mother shall have the 

same rights and authority as the law allows to a 

father, and the rights and authority of mother and 

father shall be equal. 

(2) The mother of an infant shall have the like powers of 

applying to the Court in respect of any matter 

affecting the infant as are possessed by the father. 

Section 89(1) LRA provides that an order for custody may 

be made subject to such conditions as the court may think 

fit to impose and subject to such conditions, if any, as may 
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from time to time apply, shall entitle the person given 

custody to decide all questions relating to the upbringing 

and education of the child. 

(c) Pre Federal Court decision in Sean O’ Casey Patterson v. 

Chan Hoong Poh & Ors [2001] 3 CLJ, FC: 

There were conflicting decisions about GIA’s applicability 

to an illegitimate child, as seen in Low Pak Houng v. Tan 

Kok Keong [1998] 1 CLJ Supp 357 that ruled that GIA do 

not apply. A similar ruling was arrived at in Khor Liang 

Keow v. Tee Ming Kook [1996] 2 CLJ 631. English 

common law was used, and it was settled that in the case 

of illegitimate children, the rights over the said child 

belong to the mother. This was decided in Paton v. British 

Pregnancy Service Trustees & Anor [1978] 3 WLR 687 

where Sir George Baker P said: 

“The father’s case must therefore depend upon a right 

which he has himself. I would say a word about the 

illegitimate, usually called putative, but I prefer myself to 

refer to the illegitimate father. Although American 

decisions to which I have been referred concern 

illegitimate fathers, and statutory provisions about them, it 

seems to me that in this country, the illegitimate father can 

have no rights whatsoever except those given to him by 

statute. That was clearly the common law.” 

Years before in Re CT [1957] Chancery Division 48, 

Roxburg J held: 

“the father of a legitimate child required no further 

fortification of his legal rights, the mother of an 

illegitimate child required no further fortification of her 
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position; what she might require was the maintenance of 

her illegitimate child, and that, at any rate until 1925, she 

could get by bastardy proceedings.” 

While on the other side of the spectrum, there are also 

cases that decided otherwise in that GIA applies to 

illegitimate children. This impasse on the position of the 

GIA was finally resolved in Sean O’ Patterson’s case 

(supra) when the Federal Court ruled that GIA applies to 

illegitimate children: 

“We conclude that the wordings of Section 1(3)(a) 

Guardianship of Infants Act 1961 is sufficient to imply 

that this Act applies to an illegitimate child”. 

Consequently, this 2001 decision afforded certainty that 

the putative father has equal parental rights over the 

illegitimate child within the meaning of Section 5(1) GIA, 

contrary to the common law of England. That said, in 

determining the custody care control and other rights over 

the illegitimate child, the primary consideration remains 

the welfare and best interest of the child. 

(d) The GIA (Act 351) saliently: 

(i) It was firstly enacted in 1961 as an Ordinance 

(No.13/1961). Under GIA, the guardian can decide 

on the child’s upbringing, care discipline, and 

religion (s.3). In the event of a dispute arising on the 

child’s issues, it is via the law of guardianship that 

these disputes are referred to the Courts to resolve. 

(ii) When it was first introduced, GIA is the primary 

statute on the guardianship and care of the child, 

which is also applicable to a Muslim child (provided 
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the respective states adopts the GIA) treated by the 

Courts in the same manner as with a non- muslim 

child (see Myriam v. Ariff [1971] 1 MLJ 265). 

(iii) The Court is empowered to appoint and remove a 

guardian (s.10); the paramount consideration shall 

always be the child’s welfare (s.11), see Yong May 

Inn v. Sia Kuan Seng [1971] 1 MLJ 280; the guardian 

may apply for a judge’s opinion on the management 

or administration of the infant’s property (s.19); the 

age of majority is 18 for a Muslim child, and 21 for a 

non-muslim: s. 2(a); whenever a dispute arises 

between joint-guardians over the welfare of the child, 

an application for direction from the Court can be 

made (s.19A), where the Court is given broad powers 

as regards to the welfare of the child on custody, 

access, and maintenance; the Act empowers the Rule 

Committee to make rules to effectuate the Act (s.21). 

(iv) Twenty-seven years later, in 1988, the Federal 

Constitution, Article 121 (1A), was amended to 

declare that civil courts have no jurisdiction over 

matters that fall within the Syariah Courts’ purview. 

(v) Under s. 5 initially, before its amendment, 

guardianship resides with the father and not the 

mother. This inequality was addressed in the 1999 

revision that bestowed equality on both parents over 

the child, thirty-eight years after the Act came to be. 

(vi) The LRA 1976 was passed and came into effect on 

01.03.1982, twenty-one years after the GIA. It 

became the principal statute governing marriage, 

divorce, and matters incidental to it, including 
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custody of children, access, maintenance of spouses 

and children, and marital assets division. Similarly, 

with the GIA, the paramount consideration over the 

child’s welfare is what would serve the child’s best 

interests in the circumstances before the Court (see 

the Federal Court in Mahabir Prasad v. Mahabir 

Prasad [1981] 2 MLJ 326, FC). 

(vii) At its inception in 1961, the GIA was the primary 

statute on custody and guardianship. Guardianship 

and custody relate to the upbringing of children. It 

gives the guardian power to decide on a child’s care, 

discipline, education, and religion. Guardians are not 

necessarily the natural parents of the child. It 

ultimately depends on the facts and circumstances of 

the case. Section 3 is clear that the one having 

guardianship shall have custody of the child, subject 

to the power of the Court to remove and appoint 

another guided by s. 10 and s. 11 of GIA by having 

regard primarily to the welfare of the child. 

(viii) The Court will not be so concerned with the feelings 

of the parents and natural guardians as with the 

welfare of the infants (see Sharma J in Yong May Inn 

v. Sia Kuan Seng [1971] 1 MLJ 280 at 281; Buttrose 

J in Re Satpal Singh, an Infant [1958] MLJ 238). 

(ix) The GIA applies equally to an illegitimate child as it 

does to legitimate ones: Sean O’ Casey Patterson 

case (supra). 

(x) The child’s welfare is the primary consideration 

stated in s. 11 with similar provisions in Section 

88(2) LRA 1976. Guardianship and custody over a 
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child are two different words with different 

connotations. Yet, they are closely related and 

overlap each other vis-à-vis the GIA 1961 (s.3, 5 & 

11) and the LRA 1976 (s.88(2). 

(xi) This overlapping is in respect of its legal 

implications on the construction of the two words. 

Custody implies the right to having the physical 

presence and belonging over the child. At the same 

time, guardianship relates to parental responsibility 

regarding maintenance, health, education, and 

upbringing. See a contrasting decision in CX v. CY 

[2005] 3 SLR 690, CA, in that custody relates more 

to long term decisions regarding the welfare of the 

said child, and custody care and control is the right 

to take care and to make the day to day decisions 

concerning upbringing and welfare of the child. It 

determines parental duties in bringing up, 

disciplining, and protecting the said child and at the 

same time providing monetary, educational, health, 

moral, and religious need of the child. GIA 

guarantees guardianship’s legislatively over a child 

subject to the Court’s broad power under s. 10 and s. 

11 therein. 

(xii) Similarly, the Court has sweeping powers for custody 

care and control under s. 88 of the LRA. In both 

instances, it ultimately boils down to what would be 

in the child’s best interests in the circumstances 

presented to the Court and not the need or want of 

the warring parents or guardians. This is the juncture 

where the Court’s role as the child’s minder becomes 

crucial. 
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(xiii) The provisions of the GIA are complementary to and 

in support of the requirements of the LRA. Upon the 

LRA coming into force, several other statutes were 

repealed as no longer relevant or redundant in 

matrimonial matters. The fact that the legislators did 

not include GIA in the list of laws repealed shows its 

contents are in harmony with the LRA and serves 

their respective purposes. 

[11] Therefore, in determining whether to grant the Plaintiff’s 

application for access, this Court’s primary consideration is the 

welfare and the best interests of the said child. In Tang Kong 

Meng v. Zainon Bte Md Zain & Anor [1995] 3 MLJ 408, [1995] 

4 CLJ 409 James Foong J held that since the said child is 

illegitimate, the natural mother (who had the legal obligation to 

maintain the said child), had exclusive care and custody of the 

said child. Re Miskin Rowter [1963] MLJ 341 ruled that when 

considering the interest of an illegitimate child, the Court must 

have regard primarily to the infant’s welfare; the paramount 

consideration must be the welfare of the infant and the wishes of 

the natural mother. Re Carroll [1931] I KB 317, CA (Eng) 

quoted with approval Fitzgibbon LJ in Re O’Hara [1900] 1 IR 

232 that: 

“…the mother of an illegitimate child has prima facie right of 

custody. The mother’s wishes are to be considered, but the 

child’s welfare and interest shall always be paramount. For so 

long as the said child remains illegitimate, the putative father of 

the said illegitimate child is not generally recognized for civil 

purposes. He has no right to custody of the said child even 

though he may be better positioned to maintain the said child. 

[12] Yong May Inn v. Sia Kuan Seng [1971] MLJ 280, [1970] 1 LNS 
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176 said that the term “welfare” means that every circumstance 

must be taken into consideration and the Court must do what 

under the circumstances a wise parent acting for the true 

interests of the child would or ought to do. In the opinion of 

Lindley LJ in Re McGrath [1893], 1 Ch 143 at p 148, the 

expression ‘welfare of the child’ must be construed to a broader 

meaning which includes moral and religious welfare of the child 

and does not confine merely to money or physical comfort. The 

court must intervene if the harm to the child can be classified as 

a real and immediate danger to their physical well-being from 

anyone, including their parents (see Tan Chong Pay v. Tan Swee 

Boon [1997] 4 CLJ 625). 

[13] In this present case, the following factors brought to the 

attention of the Court: 

(a) The subject matter of this proceeding is a female infant 

child slightly more than one-year-old, who needs her 

mother; 

(b) She is the issue of an adulterous relationship between the 

parties; 

(d) The putative father has to date elected not to legitimize the 

said child’s legal position by marrying the Defendant 

(since he has already now divorced his wife) or adopting 

the said child as a profound reflection of a concerned and 

responsible putative father, rather than merely fighting for 

access to the said child; 

(e) There is clear evidence and pattern of physical abuse by 

the Plaintiff on the Defendant, which this Court does not 

take lightly. There is evidence of a conviction in that 

regard before the Court. She has every right in the 
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circumstances of the case to fear for her safety and the 

said child. She has been categorized as an abused victim, 

and this has not been refuted by the Plaintiff save for a 

bare denial; 

(f) To suggest in the circumstances of the case that a baby 

sitter is better suited to care for the said child over the 

biological mother is misplaced and an error in law; 

(g) There is no plausible evidence tendered that the Defendant 

is unfit to care for the said child or that she has 

endangered the said child in any way. Therefore the 

exception to revoke her rights over the said child does not 

apply; 

(h) She is a working mother trying to earn a living to sustain 

her life and the said child, and she claimed not to be 

asking for any financial maintenance from the Plaintiff 

though, by law, a putative father is legally obligated to 

maintain an illegitimate child; 

(i) I find it disturbing that the Plaintiff can suggest/conjecture 

that the infant child might be subjected to sexual abuse 

because the Defendant is now in a relationship since 

leaving him. An extraordinary claim requires extraordinary 

evidence and not mere speculation. The way the Plaintiff 

slant the statement reflects adversely on him; 

(j) There is evidence of constant quarrels between them, 

which also happens in the child’s presence, and it is not a 

healthy environment for the said child; and 

(k) The Defendant does not wish to continue to be in a 

relationship with the Plaintiff and is asking to move on 
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with her life and her child in the absence of the Plaintiff. 

[14] In Sivajothi K Suppiah v. Kunathasan Chellah (supra), it was 

held: 

“[4] In this case, joint custody was inappropriate for the 

following reasons: (a) the husband and wife had been 

engaged in persistent quarrels; (b) the husband had also 

inflicted physical injuries on the wife; (c) the wife and 

husband were not on talking terms... “ 

Similarly, Lai Meng v. Toh Chiew Lian (supra) echoes this Court’s 

view: 

“(1) If the court considered the Defendant’s wishes, the 

Plaintiff could not be granted access to the child at all. 

The Defendant had full legal rights to the child, and the 

putative father had no legal rights or say in the matter. If 

the Defendant wanted a clean break from the Plaintiff and 

wished to raise the child on her own, that wish had to be 

respected, considering the Plaintiff had never thought it fit 

to marry the Defendant but merely kept her as his mistress. 

(2)  It was not in the child’s best interests for the Plaintiff to 

be granted access to her regularly, considering the 

acrimonious relationship between the Plaintiff and the 

Defendant. The Plaintiff had not made any offer to marry 

the Defendant and to legitimize the child. It was through 

his affair with the Defendant that the child was rendered 

illegitimate. It was best for the Defendant to be allowed to 

move on with her life with the child and without the 

Plaintiff. There was no evidence the Defendant was 

morally unfit or unfit in other ways to have sole custody. 

care and control of the child. “ 
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In the circumstances of the case, I find granting access to the Plaintiff 

not to be in the said child’s best interest. 

CONCLUSION 

[15] In light of the foregoing, and after closely scrutinizing the 

application and examining all evidence adduced before me and on the 

balance of probabilities, I dismissed the Plaintiff’s application 

(enclosure 1) with an order for costs of RM2,000.00 payable to the 

Defendant. 

Dated: 27 APRIL 2021 
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